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INTRODUCTION 

A quiet revolution is taking place in the ways in which citizens and governments are seeking 

to engage with complex social and environmental issues. Traditionally, at least in the wide range 

of circumstances where unconstrained markets proved insufficient to achieve socially desired 

outcomes, such issues have been addressed through top down government driven approaches.1  

This top-down approach relied on legislatures and administrative agencies, which set and 

enforced broad based environmental and social targets, be it in the form of pollution standards in 

command and control regulation or overarching caps and taxes in market based approaches. But 

today, numerous “experiments” are taking place in Australia and internationally which seek to 

address environmental problems through mechanisms that supplement, and in some cases 

supplant, conventional top down decision-making regimes.2 The aim of domestic lawmakers is to 

manage public problems through localized, participatory and deliberative governance processes.  

These processes have come to be known as the “New Governance”. The term “governance” is 

preferred to “law” or “regulation” because these new forms of social steering are not necessarily 

(although they may be) dependent on formal legal regulation or other government interventions to 

drive them.3 The new governance literature is not derived from a single legal or socio-legal theory 

but rather stems from many diverse sources, as can be illustrated by the variety of terms that have 

been used to describe it.4 Prominent amongst these are “experimentalism”, “empowered 
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participatory governance”, “modular regulation”, “collaborative environmental governance”, 

“multilevel governance” and “regional collaboration”.5 But even though these ideas are diverse in 

their theoretical pedigree, they have significant commonalities, including an emphasis on 

collaboration, integration, knowledge generation, flexibility, decentralisation, and most 

importantly from the perspective of this article, participatory and deliberative styles of decision-

making. Although there is no single new governance model per se, the term new governance is 

increasingly used to refer to legal and public policy approaches that encompass some or all of 

these principles.6  

Across the globe, new governance has opened up various points of direct public input into 

many levels and stages of legal process, including legislation, promulgation of rules, 

implementation of policies and enforcement.7 Examples of such initiatives are evident across 

diverse policy areas, including policing and public school reform,8 work place/employment law9 

and heath care.10 However it is the arena of environmental and natural resources law that has been 

at the forefront of these participatory and deliberative governance approaches.11  

Going substantially beyond traditional mechanisms of citizen participation in environmental 

law (e.g. the court system, voting, public hearings and traditional “notice and comment” 

procedures), prominent illustrations of this growing trend internationally include the Glen Canyon 

Dam initiative in the United States, the Water Framework Directive in Europe, and regional water 

management in New Zealand.12  

The participation of citizens and non-government stakeholders in these and other new 

environmental governance (NEG) endeavors have been examined by scholars from a number of a 

different perspectives (e.g. examining the extent of representation and inclusion of civil 
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society).13 However many of the primary concerns and debates in the literature to date relate to 

the issues of deliberative decision-making and power sharing.14  

Many scholars and policy makers assert that actively engaging citizens and stakeholders in 

public decision-making can offer a path to an enriched democracy, increase support for specific 

policy measures, enhance legitimacy and achieve effective solutions for today’s most pressing 

environmental challenges.15 Others however counter that any potential gains from NEG’s 

participatory decision-making approach will be undermined by traditionally more powerful 

actors, such as administrative agencies, who are unwilling to share their power and/or will 

dominate and distort the decision-making process to favour their own agendas.  

In addition to these ongoing normative debates, an interrelated concern in the literature is 

exploring the implications of these participatory NEG developments for our understanding of the 

modern administrative state.16 The participatory nature of new governance appears to blur the 

familiar sharp boundaries that separate the state from the institutions of civil society. This raises a 

range of questions about the role of the state and how law and governance ought to work. For 

example, to what extent can public administration functions be taken over by other actors? Can 

the state be effectively “decentred”, becoming simply one of a number of actors involved in 

governance, but no longer privileged in terms of power and influence?17
 Or does the state retain 

crucial and distinctive roles, and if so what are they?  

Legal scholars continue to debate these questions because our understanding of the nature and 

extent of participation in NEG in practice is still very limited.18 To date, scholarship and research 

has tended to focus on single cases and/or limited institutional examples,19 leading some to claim 

that new governance remains “elusive about [its] complex mechanics of local participation”.20 
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Based on interviews with 68 key government and non government stakeholders across three 

distinct NEG programs in Victoria, Queensland and New South Wales, this article seeks to shed 

light on the above issues by asking: how do citizens and non government stakeholders participate 

in NEG decision-making processes? And to what extent is true power sharing achieved?  

Inevitably, as a single empirical study this article cannot address the full range of complex 

issues relevant to citizen participation in new forms of environmental governance. For example, 

although the study provides some important empirical insights into the processes and conditions 

under which meaningful participatory decision-making is possible, the study cannot offer definite 

conclusions on the extent to which these processes will inturn lead to desired environmental 

outcomes. Not only would such an examination require a lengthy longitudinal study, given that 

environmental outcomes often take decades to be secured and thus measured,21 it would also 

require distinguishing between the long term impacts of participatory process relative to the 

multitude of other controls and processes in a given program.  

Nor does the present study purport to engage directly with the question of whether common 

law rules of procedural fairness provide sufficient safeguards for the consultation of affected 

persons in the context of NEG. While the article touches upon some matters relevant to this issue 

throughout, considering procedural fairness principles would take the study well beyond the 

scope of its enquiry. The article’s primary concern is to empirically evaluate new governance 

decision-making forums in practice. Procedural fairness issues would necessitate a much more 

specific and detailed consideration of statutory provisions in each program to determine if a duty 

of procedural fairness applies, the content of that duty, and/or whether the exercise of a power 

destroyed, defeated or prejudiced certain rights, interests or expectations.22 Moreover, in at least 

some of the programs examined in this article, existing case law and commentary suggest that the 

prospects of applying such principles to new participatory decision-making approaches are 

limited at best.23 
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Finally, the article does not claim to consider the potential drawbacks of greater citizen and 

non-government stakeholder participation in governance. Instead, for present purposes, it is 

assumed that greater citizen influence in governance is desired by administrative agencies and 

governments and would be better for society.  Given these constraints, and many others, clearly 

this research will not be the last word on the evolving subject of participatory decision-making in 

new governance. 

Nevertheless, as a comparative analysis drawn from three different environmental governance 

programs across three different States, this empirical study goes beyond much of the existing 

research to provide substantial insights for NEG theory and policymakers as to when and how 

meaningful participatory decision-making can be achieved in practice. It addresses these concerns 

in four parts. First, it outlines the NEG literature and its approach to participatory decision-

making. Second, it provides an overview of the policy context for the programs and their 

approach to managing surface or groundwater issues.  The participatory goals of the programs are 

also examined as well as how they have been designed to achieve them. Third, it analyses how 

meaningful and effective the participatory decision-making approaches were in practice. The 

analysis sheds light on the internal dynamics of these decision-making processes, and reveals the 

ease with which administrative agencies and their officials come to dominate purportedly 

participatory decision-making processes. The paper explores the reasons behind this dominance 

and concludes by outlining the insights for policy and theory flowing from the findings regarding 

both designing meaningful decision-making processes in practice and understanding the role of 

the state in new forms of environmental governance.  

 

PARTICIPATORY DECISION-MAKING AND NEW GOVERNANCE  

Traditionally, non-government participation in administrative and regulatory processes was 

viewed by many as a threat to the expertise and legitimacy of the administrative state. Expert 

agencies could be influenced by self-interest and thus prone to capture by private industry 

pressures.24 Further, many feared participation by too many interest groups could lead to 

increased conflict and protracted processes, increasing costs and at worst resulting in paralysation 

and inefficiency.25 However, in recent decades a myriad of interrelated trends and theories 
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implicitly or explicitly have embraced the idea that greater participation in public governance 

outweighs its associated problems.26  

While these trends vary between countries and continents, at least seven have been 

particularly influential in western nations such as Australia.27 The first is the shortcomings of 

centralised, top down government regulation28 and the consequent shift by policy-makers toward 

more decentralised and participatory approaches to harness local knowledge and ownership.29 

Second, the last 15 years have seen an emphasis on community governance through political 

agendas that embrace neo-liberal30 or third way reforms.31 Third, participation and empowerment 

have become a central tenet of “good” environmental governance through the rise of concepts 

such as sustainable development32 and ecosystem and adaptive management.33  

A fourth factor has been the increasing call for a more “participatory democracy”. This was 

most evident in the critique of tokenistic public participation policies of the 1960s and 1970s. 34A 

fifth development has been the growth in popularity of civic engagement, which promotes local 

associational activity as being vital to effective democractic governance.35 Central here have been 
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Alexis de Tocqueville’s study of American society and politics and more recently Puntam, 

Coleman and others’ ideas of social capital.36 

Sixth has been the resurgence of an idea originating in Athenian times, namely deliberative 

democracy.37 Modern deliberative democrats such as Habermas, Dryzek and Cohen have all 

offered various deliberative proposals38 that critique competitive representation systems of 

governance and argue that a fuller realisation of democratic values can be achieved where citizens 

address public problems by reasoning together about how best to solve them.39  

Interrelated with the rise of deliberative democracy is the seventh and final factor – the 

alternative dispute resolution movement (ADR). Critiquing the adversarial nature and lack of 

inclusive involvement in legislative and court processes, ADR advances a host of mediation and 

negotiation techniques as a means to increase the efficiency of public outcomes and the likelihood 

of compliance.40  

Unsurprisingly, these seven interlinked, but distinct factors have given rise to a plethora of 

proposals that differ in scope, nature and extent of participatory decision-making in NEG.41 For 

example, one of the earliest and widely discussed examples of NEG is negotiated rulemaking42 in 

the United States. This approach involves representatives from interested groups participating in 

typically “once off” negotiation processes to try and arrive at unanimous consensus agreement on 

regulatory rules.43  

In contrast, western United States and many States in Australia have seen an increasing trend 

in more “bottom up” and ongoing decision-making efforts that engage affected interests from a 

defined geographic region (e.g. catchment), bringing them together to deliberate, implement, and 

readjust environmental and natural resource management plans in an adaptive management 
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fashion.44 In these NEG experiments, decision rules may not necessarily require absolute 

unanimity but may settle for substantial consensus and wider community buy-in through 

consultation.45 Finally, both negotiated rule making and catchment/watershed planning can be 

distinguished from a third and more ambitious process - the Open Method of Coordination in the 

European Union (OMC) – that devolves decision-making to individual EU countries, but has 

overarching reporting and surveillance requirements.46  

Despite this diversity, a fundamental and common factor to most NEG approaches is the 

application of decision-making procedures that seek to achieve ideals of equality, openness and 

rational and fair debate.47 The majority of these procedures48 draw inspiration from either 

deliberative democracy ideals, such as Cohen’s ideal deliberative procedure, or well-established 

negotiation and mediation methods, such as favoured by some civic republicans, or ADR 

theorists.49 Although there are variations between these different forms of decision-making, they 

do share certain similarities,50 such as a desire for open and honest communication, a requirement 

that all relevant information be made available and utilised, and that all parties give reasons and 

principles to reach a workable agreement that enjoys broad consensus support (rather than relying 

on coercion, bargaining or an imbalance of power or resources).51  

The shared intention of these participatory NEG processes is to (i) enhance effectiveness by 

fostering greater disclosure of information and allowing alternative solutions to be considered 

more deeply; (ii) foster the political development of individuals through their engagement in 

governance; (iii) enhance autonomy by focusing on participation in determining the structure of 

law; and (iv) improve equity by allowing marginalised citizens or groups to participate more 

directly in decisions that affect their lives.52
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There are however a number of challenges faced by such participatory governance processes. 

One primary concern is that meeting the demanding conditions of deliberation and negotiation in 

practice may be difficult, if not impossible, given the reality of imbalances in power and capacity 

between actors.53 While there are legitimate concerns that higher socio-economic and special 

interest groups are likely to dominate, a more prevalent fear is that the government agencies 

entrusted to support and facilitate these participatory decision-making approaches will, 

intentionally or unintentionally, exercise their skills and position to dominate and override 

decisions.54  

Agencies are typically accustomed to making and influencing public decisions.55 Instead of 

being a neutral referee, agencies and their officers may accordingly develop and endorse agendas 

of their own.56 Among other things, there is a significant risk that officers may dazzle the 

untrained or uninitiated and impose their preferences with little meaningful discussion.57 Further, 

as Arnstein58 and others argued long ago, supposedly participatory public forums can instead 

serve as spaces in which governments create the illusion of popular control, while “real” 

decision-making takes place in the back room or through other subtle uses of the levers of 

power.59 These are important issues, given that modern NEG approaches claim to avoid such 

problems.  

Participatory decision-making in NEG accordingly remains an area ripe for empirical research 

to examine the above concerns and debates, and explore the conditions under which 

administrative agencies and non-government stakeholders can achieve genuine participatory 

decision-making.60  

 

PARTICIPATORY GOVERNANCE IN NEG POLICY CONTEXTS  

Before examining how participatory decision-making in the three NEG programs played out 

in practice, it is necessary to understand the policy context in which they operate. This will 
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involve providing an overview of their respective aims and objectives. It is then demonstrated 

how all three share an aspiration for participatory decision-making. The section also discusses the 

associated procedural criteria for decision-making and outlines the relevant features of the 

programs’ legal design. As we will see, there are both similarities and variations across the 

programs regarding their aspirations and decision-making approaches. 

 

Overview of the Programs 

Neighbourhood Environment Improvement Plans  

The first and least complex of the three programs examined in this article is known as the 

Neighbourhood Environmental Improvement Plan (NEIP). This initiative commenced in 2001 

and aimed to encourage the creation of multi-stakeholder collaborative groups to manage 

complex environmental problems such as diffuse source pollution of neighbourhood creeks.61 

According to the then Victorian Minister for Environment and Conservation there was a need for 

a more holistic, locally based approach to such problems, which the NEIP would provide. Thus 

the relevant second reading speech notes that the NEIP is:  

a statutory mechanism to enable those contributing to and those affected by local 

environmental problems to come together in a constructive forum. In this forum, the 

members of the local community, including residents, industry and local government, can 

agree on the environmental priority issues for the neighbourhood. They can then devise a 

plan to address their agreed environmental issues in a practical manner62  

In practical terms, when an interested group of non government stakeholders decides to 

engage in the NEIP process, they must first identify a government “sponsor” such as a local 

government to take on formal responsibility for submitting plans to the responsible agency – 

Environmental Protection Authority Victoria (VEPA). With the sponsors help, the group consults 

with the neighbourhood community, and then develops and submits a proposal for a NEIP to the 

VEPA. If approved by the VEPA, the group is then to develop a plan of action, containing 

environmental objectives and actions for the neighbourhood. Parties, including the sponsor and 

VEPA, also commit to perform certain actions and activities to achieve the agreed objectives. If 

the VEPA approves the plan, the group is then responsible for implementation, using either 

external funding or their own resources.63  
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63 For further see Environment Protection Act 1970 (Vic) ss 19AD-19AK; Gunningham, Holley and Shearing, above n 61. 



 

Regional Natural Resource Management in Queensland 

The second program is concerned with the growing trend in Australia towards regional natural 

resource management (RNRM). The history of RNRM is well-known and so can be briefly 

described. Its antecedents emerged during the late 1980s and 1990s and included the National 

Landcare Program,64 State-based Integrated Catchment Management programs65 and the 

Commonwealth’s competitive grants scheme known as the Natural Heritage Trust.66 Despite 

some successes, numerous reviews pointed to substantial shortcomings with these respective 

endeavours.67  

In response, the Commonwealth developed a more strategic approach to NRM between 2000 

and 2008.68 This was overseen by the Natural Resource Management Ministerial Council and 

occurred via two key programs: the National Action Plan for Salinity and Water Quality (NAP) in 

2000/2001, followed by a revised second phase of the Natural Heritage Trust program (NHT2) in 

2001/2002.69 A primary emphasis of these programs was regional place-based NRM solutions70 

linked to nationally agreed goals, including preventing, stabilising and reversing salinity; 

improving water quality for human use and the environment; biodiversity conservation and 

sustainable use of natural resources.71 RNRM arrangements were subject to individually 

negotiated Bilateral Agreements between the Commonwealth and the States/Territories, with 

some supported by State level legislation, with the remainder taking a non-statutory path 

(including the article’s case study which is taken from Queensland).72 Under these arrangements, 

almost $3 billion of investment was delivered via 56 community/stakeholder regional bodies who 

developed and implemented a plan to manage and protect each region’s natural resources.   

Fourteen of the 56 regions were demarcated in Queensland. Bilateral agreements between the 

Queensland government and the Commonwealth established joint NHT2/NAP arrangements 
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where each of these regions established a community (that is non-statutory) multi-stakeholder 

collaborative body. The body was to comprise a majority of community representatives, as well 

as relevant stakeholders such as local government.73 

These bodies were required to be incorporated and to consult and work in partnership with 

their regional community to develop and implement regional NRM planning documents.74 As 

with regional bodies in other States, these documents identified regional priorities and targets that 

accorded with nationally determined standards and matters for target (e.g. soil condition) and 

contributed to national outcomes (e.g. the impact of salinity on land and water resources is 

minimised, avoided or reduced).75 These plans were to be approved by a multiagency Joint 

Steering Committee and Ministers. 

By June 2007, over half of the administered funds allocated to the NHT2 and NAP had been 

spent through the RNRM bodies across Australia.76 However, following audits, various national 

evaluations,77 and a change of federal government, the delivery of NHT2, NAP and other 

Commonwealth NRM programs were integrated into a new program known as Caring for our 

Country (CFOC) in 2008. This program seeks to provide a broader range of opportunities for 

participation in RNRM by implementing a competitive grants program open to a wider range of 

stakeholders beyond regional bodies. Even so, Caring for Our Country still sees regional bodies 

as playing an essential role in delivering national environmental priorities.78 Notably, this article’s 

research largely focuses on participatory decision-making by regional bodies under the older 

NHT2 and NAP programs. However given the continued reliance on these bodies in Australian 

NRM, the findings still have significant relevance for ongoing RNRM arrangements. 

 

Water Planning in New South Wales 

The final program – water planning in NSW – emerged as a part of wider water reforms in 
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Australia. After decades of over allocation of water,79 the 1990s saw Australian governments 

implement a series of market based reforms aimed at achieving efficient and sustainable use of 

water resources. Key domestic reports and policy developments included the Burton Report,80 the 

Hilmer Report,81 the Report of the Working Group on Water Resources and Policy of the Council 

of Australia Governments (hereinafter COAG), 82 and the more recent National Water Initiative.83  

Following these developments, the Commonwealth paid billions of dollars to the States under 

the National Competition Policy to induce the wholesale reform of Australia’s water industry.84 

Key elements of these reforms have included recognising water for environmental purposes, 

separating land and water rights, vesting water rights with individual users, allowing markets and 

trade to resolve water use conflicts and create efficiency gains, and most importantly from the 

article’s perspective, a planning based system for managing surface and groundwater resources.85  

This planning based system underpins the water market mechanism by, inter alia, establishing 

the framework for water sharing, allocating entitlements to water, as well as describing 

environmental and public benefit outcomes.86 These plans (known as Water Sharing Plans or 

WSP in NSW) are also given legislative force – largely to ensure security of private and public 

interests in water resources.87  

It is important to note that the water planning process effectively “front loads” participatory 

decision-making during the development of the water sharing plan itself. In contrast to NEIP and 

RNRM where groups of stakeholders are engaged in ongoing decision making during both plan 

development and implementation, the policy parameters inherent in a market based water-trading 

scheme provide limited scope for participation beyond the initial water planning stage.  

This is because WSPs’ establish fixed water allocations that progressively decline in a 

predetermined manner over nearly an eleven-year period. Aside from periodic reviews of the 

water sharing plan itself,88 ongoing adjustments at the level of individual irrigators are left to 

market forces through the mechanism of water trading. In order to maintain the integrity of this 

system, the only requirement is for the effective monitoring and enforcement of annual water 

allocations and the administration of trading. Again, this provides no obvious avenue for 

                                                 
79 Garner, Bartlett and Gray, above n 23, 274-280, 299. 
80 J. Burton, ‘Review of Reform in the Water Industry’, Background Paper No 28, volume 2 1998. 
81 Fredrick Hilmer, Mark Rayner and Geoffry Taperell, National Competition Policy Review (Australian Government, 1993). 
82 COAG. (1994) Communiqué, Attachment A, Water Reform, Australian Government, Canberra. 
83 Commonwealth of Australia and the Governments of New South Wales, Victoria, Queensland, South Australia, Western Australia, 
Tasmania and the Australian Capital Territory and the Northern Territory, Intergovernmental Agreement on a National Water 

Initiative (Australian Government, 2006) (‘National Water Initiative Agreement’). 
84 Lee Godden and Jacqueline Peel, Environmental Law: Scientific, Policy and Regulatory Dimensions (Oxford, 2009) 149. 
85 Garner, Bartlett and Gray, above n 23. 
86 National Water Initiative Agreement, above n 83, cl 37. 
87 Ibid, cl 36. Garner, Bartlett and Gray, above n 23, 295-296. 
88 Water Management Act 2000 (NSW) s 44. National Water Initiative Agreement, above n 83, cl 40. 



participatory democracy.  

While States and Territories have various forms of water resource plans,89 the focus in this 

article is NSW and their groundwater sharing plans under the Water Management Act 2000 

(NSW). Under this legislation the primary authority for water resource management is vested in 

the Minister responsible for the administration of the water resource legislation.90 However in 

practice, the Water Management Act 2000 is administered by the NSW Office of Water (NOW), 

whose core business includes developing statutory water sharing plans which set the rules for 

sharing water between users, and between users and the environment.91 These water sharing plans 

are to be developed at the regional or management level (otherwise known as water management 

areas)92 by either a multistakeholder water management committee or pursuant to the powers of 

the Minister.93  

Most NSW water sharing plans (WSP) take the form of “Minister’s Plans” (discussed below) 

rather than as a result of the formal committee process. This was largely due to the pace of water 

reform and the need for urgent management of highly stressed water resources.94  

Where plans are to be made by multistakeholder committees95 they must follow a number of 

procedures, including ensuring consistency with relevant State Water Management Outcomes 

Plan,96 and meeting a range of other decision-making and consultation requirements detailed 

below.97 The committee must also consider socio economic impacts of the intended plan, as well 

as provisions of relevant Catchment Management Plans.98 

Once drafted, the plan must subsequently be approved by the Minister99 and meet a number of 

requirements, including containing a vision statement, objectives, strategies for reaching those 

objectives, performance indicators, environmental water rules, a bulk access regime for water 
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extraction and access licence dealing rules for the area or water source.100 Once approved a 

second stage of public notice is required, prior to the final approval of the plan by the Minister.101  

The far more common form of plan to date has been the Minister’s Plan, which occurs as a 

result of two separate powers. One of these is that if the management committee fails to prepare a 

draft management plan in accordance with its terms of reference, the Minister can choose to make 

a Minister’s Plan.102 Alternatively the Minister is empowered to make a plan to deal with matters 

not dealt with in an existing plan, or for any part of the State that is not within a water 

management area or does not have a management plan that is in force.103 

The procedures for making a Minister’s Plan are more flexible than the committee route, and 

need only in “general terms” deal with any matters that a management plan is required to deal 

with (as discussed above) and procedures relating to notification and public exhibition.104 In 

making the plan, the Minister has the power to set up advisory or other committees for the 

purposes of the Water Management Act 2000, and as we will see below, this was used in lieu of 

the more formal committee route.105 The Minister may also confer water management functions 

(such as assisting in plan preparation and consultation) on Catchment Management Authorities 

when producing a plan.106 Once the plan is developed, the Minister is responsible for giving 

approval to the plan.107  

Once a WSP is produced by either the Ministerial or committee process, it is implemented via 

a market system and subject to periodic review.108 The Water Management Act 2000 also gives an 

express right to challenge the validity of the plan in the Land and Environment Court.109 

 

Aspirations for participatory decision-making  

Although differing in their specifics, the programs all share a number of general ideals, not 

least a focus on participatory decision-making in environmental governance. In the RNRM case, 
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for example, aspirations of community participation and partnerships involving multiple actors 

are readily identifiable in the rhetoric of prominent Australian political figures,110 national 

program guidelines and other policy documents.111 To illustrate, one Bilateral Agreement 

between the Federal and Queensland governments notes: 

The active involvement and participation of rural and regional communities is the 

cornerstone of this Plan…we seek to enable communities to take responsibility for 

planning and implementing natural resource management strategies, in partnership with 

all levels of government, that meet their priorities for sustainable development and 

ongoing viability.112 

Closely related to the growth in appeals to participatory approaches in Victoria over the last 

three decades,113 the NEIP has also been described as “a means of grass roots empowerment”,114 

as a tool that “involves the participation of a broad range of people in the neighbourhood”.115  

Like the other programs, water planning in NSW similarly aspires to engage communities in 

surface and groundwater decision-making processes. This too was evident in widespread political 

rhetoric and policy both at the Commonwealth and NSW level. At the Commonwealth level, for 

example, the recent National Water Initiative notes that “water planning is an important 

mechanism to assist governments and the community to determine water management and 

allocation decisions to meet productive, environmental and social objectives” and that water 

planning processes are to include “consultation with stakeholders including those within or 

downstream of the plan area”.116  

So too the Water Management Act 2000 crucially notes that an object of the Act is “to 

recognise the role of the community, as a partner with government, in resolving issues relating to 

the management of water sources”.117 Furthermore, although WSPs were ultimately made as 

Minister’s Plans (as discussed further below), the planning process had initially been driven and 
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animated by a vision of community empowerment and public consultation. As the then NSW 

Minister for Land and Water Conservation pointed out in 2001, shortly after the introduction of 

the Water Management Act 2000: 

The strength of the new legislation is the community and government partnership that 

has been developed to deliver locally driven solutions. Thirty water management 

committees have been established across New South Wales to prepare 38 draft water 

sharing plans….The committees comprise representatives of water user groups, 

environmental interests, local government, Aboriginal interests and government 

agencies. They have the responsibility for developing draft water sharing plans for the 

State's priority catchments and groundwater systems. The committees have consulted 

widely with the river communities and they have been actively engaging the wider 

community.118 

The other major avenue involving participation in the WSP program was the implementation 

of a structural adjustment package under the Achieving Sustainable Groundwater Entitlements 

(ASGE) program.119 Established to help ground water users across the Murray Darling Basin in 

NSW manage the reduction in their entitlements under the water reforms, the ASGE contained a 

component of joint funding from NSW and Commonwealth Governments to compensate 

irrigators (the Namoi area from which this article’s case study is drawn received over 50% of the 

funds under the ASGE). Advice on the operation of this program was provided to governments by 

a Groundwater Adjustment Advisory Committee, which included representatives of the NSW 

Irrigators' Council, chairs of the six Catchment Management Authorities, and senior 

representatives from the NSW and Australian governments.120 

 

Designing participatory decision-making: technical advice, funding and accountability 

These broad participatory aspirations of the programs are underpinned by procedural criteria 

for decision-making.121 For example, the design of the NEIP encourages collaborative groups to 

follow processes of “negotiation” and “mediation” to try and reach a “consensus” on decisions.122  
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In the RNRM case, collaborative regional bodies are required to be incorporated, which means 

their decision-making will typically be governed by their own constitution.123 This is likely to 

involve some form of discussion and deliberation, underpinned by agreement through voting. 

Even so, the RNRM program emphasises broadly cooperative decision-making processes, 

particularly during regional community decision-making and consultation, that are to involve 

“facilitated negotiation” and “negotiations with community, industry, private sector and 

philanthropic organisations”.124  

Similarly in water planning in NSW all members of management committees are required to 

“strive for consensus in reaching decisions”. While a decision ultimately has effect if it is 

supported by a majority of those present, any decision to submit a draft management plan to the 

Minister must be unanimous.125 In preparing a draft management plan, committees are required to 

provide specified information (e.g. general aims and objectives of the plan) to a range of 

stakeholders within the water management area, including local councils, catchment management 

authorities, and holders of an access licence.126 This is followed by at least 40 days of public 

exhibition and a call for submissions about the draft plan.127  

An important question is whether and how the programs were designed so as to reduce the 

risks of decision-making being dominated by powerful actors.128 Certainly, each of the programs 

seeks to offset power imbalances created by differences in technical knowledge and skills 

between non-government actors.129 They do so by establishing government support (e.g. office 

assistance130 and in RNRM, devolved government funding131) to assist non-governmental 

representatives to gain scientific, legal or other technical information. 

Nonetheless there were many ways in which government actors could unreasonably dominate 

or influence the decision-making process. For example, the VEPA, RNRM Joint Steering 

Committee and NOW/Minister are not bound by any agreement or plan delivered through the 
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collaborative process. Instead they retain an ultimate veto and the capacity to add conditions.132 

Further, the government in the water planning program can bypass the collaborative process 

altogether and make their own Minister’s Plan (leaving it to the Minister’s discretion as to 

whether to appoint an advisory or other committee).133 NOW’s role in overseeing the 

development of this Minister’s Plan, even where an advisory committee is appointed, effectively 

gives this agency a “privileged” position and more powerful “voice” in the planning process than 

any other organisation. The same can be said about requirements in the NEIP program for a 

sponsoring government body to submit proposals and plans to the VEPA, effectively granting the 

sponsor greater control over the final plan.134 While all these powers may be vital for issues such 

as accountability, they also enabled government actors to exercise control over key decision-

making stages.  These provisions placed government bodies in a privileged position from which 

they had the potential to unreasonably dominate non-governmental actors. In this sense, there is 

significant disconnect between aspirations of empowerment and partnership and a legal design 

that is not specifically based on such principle.135 

While it is hard to dispute the need for government oversight of public decision-making (vital 

as it is to securing public accountability) the outright veto power evident in these cases operates 

to give government actors an opportunity to exercise ultimate control over all key decision-

making stages. Secure in the knowledge that they will have the “final say”, government officers 

who are otherwise entrusted to assist stakeholders in decision-making process, may equally use 

their position and knowledge of technical or regulatory issues to ignore, marginalise or dominate 

non government actors in ongoing negotiations.  

Whether key government officials use such opportunities to advance their agencies interests’, 

and/or substitute their decision for participatory groups, is one amongst a number of broader 

questions with regard to the operation of participatory decision-making in practice that will be 

examined in the next section.136   

 

FINDINGS – PARTICIPATORY DECISION-MAKING IN PRACTICE 

                                                 
132 Note that in the case of a WSP developed by a management committee, such changes can only occur in consultation with said 
committee. Water Management Act 2000 (NSW) s 40, 50; Environmental Protection Act 1970 (Vic) s 19AH(2); ; Queensland NHT2 

Bilateral, above n 73, cls 69, 71, 80-81, 89; Queensland NAP Bilateral, above n 73, cl 7 and 12. 
133 Water Management Act 2000 (NSW) s 50. 
134 Environmental Protection Act 1970 (Vic) ss 19AH, and 19AI. 
135 Even when a veto is exercised, the NEIP and RNRM programs still require that other stakeholders ‘sign off’ on their plans to 
confirm that they ‘support’ targets and actions proposed in the plan and/or agree to fulfil their own commitments. This is not the case 
for Minister Plans. Although in management committee route the minister must consult with the committee as noted above. See 
Environment Protection Act 1970 (Vic) ss 19AH(1), 19AI(3)(j); Queensland NHT2 Bilateral, above n 73, attachment E, p 62-63. 
Water Management Act 2000 (NSW) ss 40, 50. 
136 J Defilippis, R Fisher and E Shragge, ‘Neither Romance Nor Regulation: Reevaluating Community’ (2006) 30(3) International 

Journal of Urban and Regional Research 673, 684. 



Three programs were chosen to examine whether, and to what extent, participatory decision-

making was meaningful and effective. In assessing meaningful and effective participatory 

decision-making processes, the article drew on 68 respondents’ opinions137 and documentary 

evidence regarding the extent to which non governmental stakeholders participating in decision-

making were able to do so effectively, and as “rough equals” to reach a feasible agreement that 

enjoyed broad consensus support.138  

The investigation of these matters proceeds in three parts,139 each addressing the experiences 

of NEIP, RNRM140 and WSP cases respectively. In each case the key questions asked were: what 

is the nature of the decision-making process and to what extent was domination by powerful 

interests avoided?  As with most social research, the ethical and confidentiality requirements of 

the study require the article to preserve the anonymity of specific interviewees, save for a general 

description of their stakeholder category. 

 

Decision-making in NEIP  

The NEIP study evaluated decision making across three collaborative NEIP bodies that were 

established to address a highly degraded urban creek, a sustainable township and a polluted rural 

creek/water supply. The primary objective in each case was to form a multi-stakeholder 

collaborative body to develop a plan to guide policy implementation. These plans were to set 

targets and identify actions to manage their neighbourhood environmental issues.  

To develop these plans, local government and VEPA officers brought together local actors 

from the three “neighbourhoods” (of approximately 20 square kilometers each) to form a 

collaborative decision-making body. Across the three cases, these bodies consisted of between 

one to four industry collaborators, five to thirteen government collaborators, three to six 

                                                 
137 Interviewees were selected to capture some of the main forms of diversity across the types of stakeholders involved in the 
programs, including regional bodies, farmers, citizens, federal, state and local governments and non government bodies. Twenty six 
interviews were conducted in NEIP. These interviewees came from three NEIP collaborative groups that were selected because, inter 
alia, they were the most ‘information rich’ examples of a NEIP in practice (that is, all had agreed to a plan and begun implementation). 
In RNRM, thirty interviewees were drawn from a single regional body in Queensland. Again this case study was selected because it 
was information rich, being one of the largest of the 14 regions in Queensland, facing some of the most pressing natural resource 
problems within the state, and receiving significantly higher levels of governmental funding than many other regions. Finally, in an 
ongoing study into WSP in NSW, 12 interviews have been conducted in Zone 1 in the Namoi. This study forms a part of a broader 
research project into groundwater governance, and the Namoi region was selected because it has the highest level of groundwater 
development in NSW and one of the highest levels of groundwater extraction in the Murray Darling Basin. See: 
<http://www.clw.csiro.au/publications/waterforahealthycountry/mdbsy/pdf/Namoi-FactSheet.pdf>. 
138 Sturm, above n 9, 327. 
139 Consistent with the cases’ intentions, negotiation and decision-making was an ongoing process that took many years. The findings 
below are accordingly based on respondents’ comments and generalisations regarding the general flavour of these various decision-
making processes, rather than specific analysis of the formal procedure of decision-making at any one forum or meeting. 
140 The NEIP and RNRM research were conducted as a part of a broader empirical based research project concerned with exploring 
collaborative approaches to environmental governance. The project was conducted between 2004 and 2008. It asked the question: 
‘Under what conditions can we achieve “good” collaborative governance?’. To answer this question, it examined a range of defining 
characteristics of ‘collaborative environmental governance’, including collaboration, participation, deliberation, accountability and 
learning and adaption. This article reinterrogates the data collected on deliberative decision-making in light of the more recent case 
study data collected in the WSP case in 2010. For more, see Cameron Holley, Neil Gunningham and Clifford Shearing, New 

Environmental Governance (Earthscan, forthcoming, November 2011).  



nongovernment groups, and two to 18 residents.141 These bodies were responsible for consulting 

with the neighborhood community by holding meetings, multiple public workshops and 

conducting surveys and ultimately formally reaching agreement on and implementing their 

neighbourhood plans.142 

The findings revealed that the NEIP program not only facilitated negotiation between the 

various interested parties in each case, but that substantial consensus agreement was reached on a 

range of important issues. However decisions were undermined by flaws in the NEIP’s legal 

design, resulting in government domination of the deliberative process. 

Although government and non-government actors were often at the same negotiation table, for 

heuristic purposes, the discussion below focuses first on the negotiation process between non-

government actors, before turning to consider the more problematic interaction between non-

government and government actors. 

According to those involved in the decision-making forums, although their decision-making 

processes had occasionally involved some conflict/self interested bargaining,143 most had been 

characterised predominantly by non-adversarial problem solving, negotiation and/or mediation. 

Negotiators who had been hired by VEPA or local government sponsors, had reportedly done an 

effective job in facilitating community discussion, encouraging “lots of talking over the 

issues”,144 and “significant negotiations” between non-government stakeholders.145 The available 

data suggests that there was relatively little strategic game playing based on preconceived 

positions and that in large part negotiations involved discussion, reasoning, shared information 

and a willingness to compromise to “agree on something”.146 As one respondent reflected on the 

various negotiations and meetings that occurred to develop their plan: 

all of us now understand a bit more about where everyone else is…they’d say ‘Let’s 

think about this, what do people want to see?  Let’s see if we can do that’…they sat 

down around the table and up on the whiteboard, talking through the issues, they 

narrowed it and said what do you think.147 

While questions are raised about the genuineness of consensus agreement below, parties 

reportedly used a decision rule based primarily on reaching “substantial” consensus among 

                                                 
141 For further see Holley, above n 7. 
142 Around 100 and 200 people engaged in consultation in NEIP case studies 1 and 2 respectively. However these numbers were 
relatively low compared to the populations of 11,000 and 10,000 people in the neighborhoods. In NEIP case study 3, a population of 
only 100 people in the area ensured engagement was very robust.  
143 For example one government agency in NEIP pointed out: “our involvement was very much managing the expectations of the 
various stakeholders so it’s consistent with what we would be doing into the future”, Interview 214, Government. 
144 Interview 212, Local Resident. 
145 Interview 213, Government. 
146 Interview 235, EPA; C Thomas, “Habitat Conservation Planning” in Archon Fung and Erik Olin Wright (eds), Deepening 

Democracy (Verso, 2003) 159.  
147 Interview 211, EPA. 



stakeholders.148 This process generally avoided the VEPA exercising its veto over the plan 

directly, but as one respondent explained: “when I say consensus, you still might get the odd 

dissenting voice”.149 It was found that even dissatisfied actors,150 such as those who thought more 

could have been achieved on a certain issue, were willing to support the ultimate plan based on a 

promise of action over the longer term (i.e. a number of plans). For example, while budget 

limitations had prevented one agency from undertaking infrastructure works desired by some 

parties to restore the flow of the creek under a 5 year NEIP plan, the agencies reportedly reached 

an agreement on long term commitments to complete these works over a far longer time frame. 

As one respondent put it “we’re prepared to be patient”.151  

After two to three years of such negotiation, parties agreed to a final plan containing 

objectives, targets and actions that focused on a wide range of complex152 and important issues 

associated with the local environmental problems.153 They also commonly agreed to important 

actions and goals such as improving creek water quality by specified and substantial reductions in 

grey water entering the stormwater system without treatment; improving baseline water quality 

through education, infrastructure and audit programs; and improving town sustainability by 

making it plastic bag free  (subsequently reducing pollution in local creeks and oceans).  

Not only were there commitments to extensive actions and goals but also the decision-making 

orientation had reportedly increased the likelihood of implementation154 and assisted parties to 

improve their understanding and agreement to create a new shared agenda. As one respondent put 

it:  

Well the fact that you can get to a point where most of these players that were often 

fighting with each other through the process…actually agree on something, signed on 

to it, I mean that’s brilliant. That’s brilliant155  

However, while these are all positive achievements, the findings suggested that the NEIP 

decision-making process was largely dominated by the VEPA and plan sponsor. 

Government officers tended to dominate the negotiation and decision-making process in ways 

that marginalised discussion by non-governmental interests, promoted government programs, 

                                                 
148 A small handful of decisions were also made by agreement among a sub set of parties such as between a coordinator and officer 
who conducted a consultation process.  
149 Interview 224, EPA. 
150 “Sometimes there’s no consensus on things”, Interview 227, Local Resident. 
151 Interview 215, Government. 
152 “It was a complex problem and I guess in summary that’s why the NEIP for us was so good….we’ve got a plan which has both 
some short term, medium and long term goals…we’ve brought partners together and we’ve all moved forward”, Interview 213, 
Government. 
153 Indeed in NEIP case study 2 some respondents believed the NEIP aimed extremely high: “my honest observation of the NEIP is it 
aims too high. The projects that they want to achieve are so big”, Interview 223, Industry.  
154 “What’s relevant is that there’s consensus around what’s in it.  That’s all that matters…to make it happen”. Interview 224, EPA.  
155 Interview 235, EPA. 



and/or simply overrode decisions without discussion. This not only undermined the genuineness 

of negotiation and participatory aspirations, but also potentially undermined the effectiveness of 

actions to improve environmental conditions.156  

Indeed, although it is important to acknowledge that the NEIP program did not provide any 

additional funding for parties to take new actions, a range of respondents suggested government 

parties had used their position to limit their commitments on some key issues – effectively 

committing to business as usual:  

In some sense aspects of the NEIP, the approved plan, were written in a way that 

people just said what they were already doing or slightly improved, so they weren’t 

over committing157 

Echoing the reservations of some NEG authors, this domination by key government agencies 

arose from two overlapping sources. First, the technical knowledge and skills of government 

officers who participated in the process often overwhelmed the large majority of non-

governmental stakeholders in decision-making. Asked to reflect on the decision-making, 

consultation and plan writing process, non-governmental stakeholders described it as “mainly a 

place of agencies”,158 “experts”159 and “people who were used to doing that sort of thing as part of 

their job”.160 The result was that “it all became a bit high brow”161 for non-governmental 

respondents, who, while they could express their point of view, felt that they couldn’t “direct” the 

decision-making and instead were “sitting back and watching the process”.162  

Second, on all accounts the VEPA and local government used their privileged position in 

NEIP institutional design to “drive”163 the NEIP planning and proposal process and dominate 

issues or “push the community into something they didn’t necessarily want”.164 As one officer 

commented: “it was driven by myself, [VEPA and another local government officer]… and all of 

the meetings and all the agendas and topics were really driven by us”.165 

This theme of government domination will be further explored in relation to the RNRM case, 

where it was similarly a major issue. 

                                                 
156 “There's no central source of funding … that meant that they committed to a lot less than they would’ve committed to…that money 
wasn’t there so they couldn’t agree to anything where they didn’t have it”, Interview 212, Environmental Group.  
157 Interview 213, Government. 
158 Interview 221, Local Resident. 
159 Government agencies confirmed as much: “[The community] saw us as being the experts and we had the ideas…I think they had 
difficulty seeing how they could make a contribution”, Interview 231, Government. 
160 Interview 227, Local Resident. 
161 Interview 227, Local Resident. 
162 Interview 221, Local Resident. 
163 They “chaired and ran the meetings and really drove the agenda”, Interview 231, Government. 
164 For example officers conducting consultation process reportedly “got [the community’s] opinion on things rather than active 
participation.  It was more that traditional, let’s just give people a whole heap of objectives and get a feel for what they think of it.” 
Interview 211, EPA. The result was that “solutions [were] coming by the coordinator rather than the community”, Interview 237, 
EPA. 
165 Interview 221, Government. 



 

Decision-making in RNRM  

As with the NEIP program, RNRM revealed some mixed results. One the one hand it achieved 

significant success in fostering negotiation and feasible consensus agreements to support 

implementation and resulted in significant targets being reached across a full range of important 

issues. Yet, many respondents felt that government unfairly utilised its veto, undermining some 

benefits of consensus decision-making and making aspects of negotiation tokenistic, devolving 

responsibility but not power to the regional level.  

The RNRM study examined the experience of one regional body in northern Queensland. 

Initially government officers facilitated existing NRM groups and interested members of the 

community (approximately 190,000 people) to come together and form a collaborative regional 

body. These stakeholders included a broad mix of individuals from five subregional community-

based collaborative groups, two science interests, two indigenous interests, two local government 

members, and four non-voting government advisors.  

In contrast to the NEIP cases, however, RNRM was not solely about this relatively defined 

and contained group of stakeholders consulting and deliberating to agree on a plan.166 Rather, 

because the RNRM region was much larger (approximately 133,000 square kilometres), the 

region was divided into 5 subregions with a multiplicity of sub regional, regional, and other 

decision-making forums being carried out to reportedly “work towards consensus”167. The 

various workshops, forums and discussions conducted over a number of years all involved some 

degree of conflict between actors, however, in general these processes were described positively 

by respondents as involving “negotiating with property owners”,168 “negotiation between 

community sectors, stakeholders and individuals”169 and producing “negotiated solutions” among 

different sectors in the region.170 

In particular, respondents noted the important role that facilitators played in assisting 

productive discussion, and making parties comfortable in the process: 

...there were difficulties in bringing in people to open up, to feel comfortable that ideas 

that they really didn’t like were coming through. I think there were one or two instances 

where people didn’t want to be part of it anymore because they felt threatened too 

                                                 
166 Of course, NEIP also involved multiple consultation forums, however this was typically carried out by members of a single 
collaborative group and their coordinator (as opposed to different subregional groups, technical teams, and a regional body all 
reaching their own agreements on multiple issues). 
167 Total population in the region was approximately 200,000 people. 
168 Interview 341, Regional Body; Interview 327, Government.  
169 Burdekin Dry Tropics NRM (BDTNRM), Burdekin Dry Tropics Natural Resource Management Plan 2005–2010 (BDTNRM, 
2005) 197. 
170 Interview 331, Science. 



much, but again the facilitator was a very wise choice to make.  [He/she] was somebody 

who could bring those people back in pretty non-threateningly and get them back on 

board.171  

Ultimately, such facilitation (often combined with significant technical information and 

support) ensured non-government parties were able to negotiate and reach agreed positions on 

overarching regional targets:   

the meeting that happened I reckon sorted this out, well no meeting actually formalized 

it… industry said ‘yeah we are willing to admit that there are things that can be 

improved’, so we got away from ‘you are wrong and you are wrong’ situation to one of 

well ‘what can we do’?172 

From a regional body perspective these processes had involved “decision-making that 

promoted mutual education” and “increased knowledge of [natural] resource issues”.173 

Respondents reported these forums had collectively contributed to them reaching some form of 

broad regional “consensus” agreement that had increased the chances of implementation from 

regional and local stakeholders who had signed onto the plan: 

It’s their plans, their targets …we sat there and we work-shopped the growers with the 

work…it creates ownership if the plan sits there and these targets if they know they 

helped write them they understand why we are achieving or why we are driving for 

targets, and they can achieve them, then they are more likely to actually engage in it 

174 

Despite this, some respondents felt the fact that a consensual decision could be, and was, 

trumped by the Joint Steering Committee’s exercise of its veto, undermined the process.  In 

defence of the possibility of a veto one government official had this to say: “from our point of 

view, we said ‘No. From a government point of view, as the funder of the groups, you’ve got to 

address these issues’”.175 

Certainly there were redeeming features of government exercising their veto. According to 

some stakeholders, the veto ensured regional plans had not undermined wider state legislative 

instruments.176 Others also reported that the government veto had ensured the regional plan set 

                                                 
171 Interview 348, Regional Body.   
172 Interview 331, Science. 
173 As one respondent explained, a key part of this mutual education and increased knowledge had been decision-making processes 
that sought to find agreement between “science” and local knowledge of key stakeholders: “science is not going to solve our 
problems, what we need is on ground people to have an input’ you know…[so we] set up a subcommittee of rural people who if the 
science had a bright idea they’d run it past us to see what we thought about it”, Interview 342, Regional Stakeholder; BDTNRM, 
above 169, 49. 
174 Interview 311, Industry Body. 
175 Interview 323, Government.  
176 “The plan would say . . . ‘change the Vegetation Management Act’, and we’d say ‘why did you waste the ink—that is not a 
decision that is appropriate to this group”, Ibid.  



targets and committed to actions for the issues that were important, rather than simply creating 

tradeoffs between agricultural and environmental interests.177 Indeed the Joint Steering 

Committee’s use of its veto, informed by the regional decision-making processes, resulted in an 

approved plan for action on natural resource management that reportedly contained some 

ambitious targets on important priorities for the region and nationally. These included soil issues 

(e.g. by 2024, achieve a 10% improvement in soil health in extensive and intensive agricultural 

areas) to biodiversity issues (e.g. by 2015, ensure 90% of all threatened flora and fauna species in 

the region will be represented in conservation reserves or under voluntary conservation 

agreements) to coastal and marine issues (by 2025, connectivity between and within fresh water 

and marine ecosystems will be restored).178  

In contrast to the NEIP, there were also very few concerns of government officers using their 

technical knowledge and skills to dominate this target setting process, most likely because the 

regional body had been supported by governments to conduct research and to form a technical 

advisory panel (including biophysical and socio-economic science from a range of academic, 

research institutions, government and non-government organisations) to assist them in their 

decision-making.179 

Nevertheless, respondents suggested that there were also downsides to the government’s veto 

over the plan. First, the veto had the potential to undermine the sense of agreement and ownership 

that resulted from working towards a consensus and this in turn tended to reduce commitment to 

implementation. For example, one respondent, stating a commonly held view, reported how he 

felt disempowered by the government’s intervention and veto: “Your opinion is irrelevant 

basically or that’s the way it seems”.180   

Second, respondents saw the veto as undermining RNRM’s claim to involving fair and 

equitable decision-making processes. There was evidence that government’s veto had been used 

to override decisions made by regional groups without providing them with any reasoning, 

opportunity for fair negotiation or cooperative discussion. As one respondent put it:  

some of the [plans and targets] have been really good but then it gets down to the 

point that these targets are written, and its something the group and the community 

agrees with, it goes to the JSC and the they say that’s not good enough, crosses it out, 

rewrites it, signs the plan off and sends it back.181 

                                                 
177 “If we were to hold a meeting here of local community people in the region and you go in with a blank sheet of paper, I don’t think 
that is all together helpful. You end up with such compromise… it is lowest common denominator outcome…that means no outcome 
quite often. So you need to have some broader policy guidance as to how that might be applied”, Interview 328, Government.  
178 BDTNRM,  above n 169. 
179 BDTNRM, above n 169, 12, 185-190, 196. 
180 Interview 242, Regional Stakeholder. 
181 Interview 311, Industry Body. 



This raises a broader issue, the relationship between responsibility and power. 

Notwithstanding the rhetoric of devolved responsibility and decision-making, the regional bodies 

in practice appear to have had only limited autonomy, as the above quote exemplifies. Thus not 

for the first time in environmental governance approaches, expectations on the part of civil 

society organisations that their power and influence would substantially increase have fallen 

substantially short of the reality. Certainly there is a perception amongst those regional bodies 

themselves that power is not shared equitably and, specifically, that government agencies retain 

control.182  

The issue of power is important but often underplayed in the literature by proponents of new 

governance approaches who underestimate the routine denial of power to the community. It is 

against this backdrop of unequal power that the article turns to consider WSP in NSW.  

 

Water Planning in NSW 

The final and arguably the most complex program examined in the article involved a case 

study into Zone 1 of the Namoi valley in the Murray Darling Basin. The majority of the Namoi 

Valley is subject to the Water Sharing Plan for the Upper and Lower Namoi Groundwater 

Sources 2003 (the Plan). The Plan encompasses twelve of the thirteen upper zones and the entire 

lower zone of the Namoi.183 The Plan came into force on 1 November 2006, and will terminate on 

30 June 2017.  

Zone 1 of the Upper Namoi Valley was dominated by smaller irrigators. Other major 

stakeholders engaged in the WSP consultation process were NOW, the Namoi Catchment 

Authority (CMA), a number of local councils and other property holders who did not actively use 

the groundwater. Before outlining the views of stakeholders on the decision making process, a 

brief outline of the complex and somewhat arduous participatory democracy history and 

arrangements is provided below.  

The consultation process began a decade ago with the release of a socio-economic study into 

the region, followed by some initial consultation meetings in each zone of the Namoi Valley 

(approximately 42,000 square kilometres in total)184 along with a series of related technical 

studies. With the new Water Management Act in place in 2000, a groundwater management 

committee was established to cover the Namoi region. The Committee included representatives 

from all the major stakeholder groups highlighted above, and other relevant department and 

                                                 
182 See also: J Whelan and P Oliver, ‘Regional Community-Based Planning: The Challenge of Participatory Environmental 
Governance’ (2005) 12 Australasian Journal of Environmental Management 126, 129. 
183 The remaining zone will be covered by the Water Sharing Plan for the Peel Valley Regulated, Unregulated, Alluvial and Fractured 

Rock Water Sources 2010 (NSW). 
184 Approximately 100000 people live in the Namoi region. 



fishing bodies, and had responsibility for developing the draft WSP, which it released in 2002.185 

Up to this point there was little direct consultation with stakeholders outside of the Committee 

process, the exception being regular annual meetings between NOW and zone committees 

comprising irrigator representatives.  

The draft WSP was scheduled to begin operation in 2003 and was to be made under section 50 

of the Water Management Act 2000 as a “Minister’s Plan”. As originally enacted, the Water 

Management Act 2000 provided that Minister’s Plans were to deal with the same matters as a plan 

made by a management committee.186 However, between 2002 and 2004, section 50 of the Act 

was amended to require the Minister to deal with these matters only “in general terms” and to 

exempt Minister’s Plans from complying with certain requirements relating to public 

consultation.187 

As discussed further below, these changes represented one of the first controversies of the 

implementation of the NSW participatory decision-making process, leading to legal challenges to 

the original plans.188 However following the appointment of a new Minister, a review of the draft 

WSP was undertaken. This engaged representatives from peak irrigation bodies, and addressed in 

particular the issue of uniform and proportional reductions versus allocation based (at least 

partially) on “history of use”. In order to execute this policy the implementation of six 

groundwater plans was deferred so that the department could establish accurate information on 

the historical rates of extraction for all licensees.189 At this point there was limited consultation 

beyond the peak bodies.  

Subsequently, a new revised WSP was completed in 2005, and was scheduled to commence in 

2006. In the interim, another far more comprehensive round of consultation was undertaken with 

the assistance of the Committee. In contrast to the prior Committee process, the Namoi CMA, as 

opposed to NOW, had carriage of this round of consultation (although the latter did participate). 

The purported reason for this was to provide “independence” to the consultation process and 

avoid any perceived shortcomings of earlier consultations. In terms of impact, the CMA 

consultation process amended approximately a third of the clauses in the draft WSP. The Minister 

approved the WSP, with the weighting of allocations favouring active users over inactive users. 

Whilst there were some disagreements over the mechanics of the consultation process, there 

were also key differences and disputes over its nature and outcomes. These differing perceptions 

                                                 
185 Although this committee largely carried out all the tasks and functions of a management committee that could have been the Water 
Management Act 2000 (NSW) as we will see below, the management committee did not have the final say in relation to the content of 
the WSP. For further discussion on these issues see Millar, above n 104. 
186 Ibid. 
187 Ibid. 
188 Ibid. 
189 Gardner, Bartlett and Gray, above n 23, 320. 



are fundamental to determining the success of participatory democracy in this instance, and reveal 

ongoing unresolved disputes between the different actors. Although there was and remains, some 

tension regarding entitlement reductions between “active” and “inactive” water users,190 of 

fundamental relevance and major concern to this article were disputes between government and 

non-government stakeholders. The experiences of Zone 1 reveal six key areas of contention. 

First, those who were involved in the drafting of the initial WSP reportedly felt that they had 

been misled as to their role in the plan making process.191 This significant discontent with the 

process was attributed to the operation of the Minister’s Plan provisions and their subsequent 

amendments (discussed above).192 This discontent manifested itself in a number of court 

challenges,193 including the Upper Namoi Water Users Association Inc & Ors v Minister for 

Natural Resources in 2003 (Upper Namoi).194
 It was argued in this case, inter alia, that the 

decision to make a Minister’s Plan involved a breach of procedural fairness. As the water users 

saw it, there was a legitimate expectation that the plan would be prepared by a management 

committee and be made as a management plan rather than a Minister’s Plan.195 As the irrigators 

argued, their views and recommendations (particularly in relation to socio-economic implications 

of the plans) were ignored and not followed, which resulted in unfairness to their interests.196  

However, these substantive arguments on procedural fairness were left unresolved, as the 

Court’s decision addressed only issues of practice and procedure.197 Subsequent cases such as 

Harvey & Anor v Minister Administering the Water Management Act 2000 (Harvey)198 have since 

considered whether the Minister owed a duty of procedural fairness (in this case in relation to 

amending the Lower Murrumbidgee Groundwater Sources Water Sharing Plan).  

In Harvey the court rejected the existence of the duty, in part on the grounds that the exercise 

of power to amend a plan does not involve an impact on individuals in the requisite direct and 

immediate sense necessary to establish procedural fairness (as any amendment to the plan will 

                                                 
190 Note that there was, and remains, some tension between ‘active’ and ‘inactive’ (commonly referred to as sleeper) groundwater 
users. Although the overall allocations under the WSP are weighted towards active users, in a region that has experienced a 95% 
reduction in its overall allocation, active irrigators express considerable resentment towards inactive users – the nub of their concern is 
that they are sitting on valuable allocations that could be better put to productive use. Inactive users, on the other hand, fear that a loss 
of their licences would reduce their property values. As the CMA (Interview 410) noted, “It is easy for sleepers to be up in arms about 
being compensated”. It is perhaps not surprising, then, to date, no permanent trades have taken place in Zone 1 between active and 
inactive users (however, this argument does not apply to temporary trades, and, yet, here too, limited if any trading has occurred – a 
possible explanation for this is that, up until now, at least, supplementary licences have reduced the motivation to trade). 
191 Millar, above n 104. 
192 Ibid; Hussey and Dovers, above n 54.  
193 See also Murrumbidgee Groundwater Preservation Association Inc v the Minister for Natural Resources (2004) NSWLEC & on 
appeal [2005] NSWCA. Here it was argued that the minister failed to follow the standard statutory procedures in order to avoid the 
standard consultation procedures, and that the minister’s plans were invalid because they were made for an extraneous purpose – a 
purpose outside the scope of the statute. It was held that there was no evidence to support the argument because the minister had still 
appointed consultative committees. See generally Millar, above n 104; Hussey and Dovers, above n 54. 
194 [2003] NSWLEC 175. 
195 Gardner, Bartlett and Gray, above n 23, 319. 
196 Millar, above n 104.  
197 Gardner, Bartlett and Gray, above n 23, 319 
198 [2008] NSWLEC 165.  



necessarily impact on all people with an interest in the water source as a class even though the 

impact might be different).199 Further, the court pointed out that even though the department had 

consulted widely with potentially affected people, it could not give rise to a duty of procedural 

fairness by the invocation of legitimate expectations, as there was no duty to be found from the 

interpretation of the legislation.200  

Commentary on these and other unsuccessful challenges to WSPs across NSW suggests that 

there are few prospects of finding a common law duty of procedural fairness applying to standard 

WSP procedures.201 Moreover, what the cases, particularly Upper Namoi demonstrably revealed 

was a belief that the participatory process had been trumped by the government, marginalising 

their input and failing to provide irrigators and the committee with the expected level of control 

over the result.202 

Second, given such discontent, it comes as little surprise that Zone 1 irrigators and NOW 

disagree as to the nature and content of the consultation process that led to final water cutbacks in 

the WSP. In particular, the irrigators’ reported that they were deceived by NOW as to a proposal 

for variable annual groundwater allocations that reflected annual aquifer recharge in Zone 1. The 

underlying rationale of the irrigators’ case is that, unlike much of the Namoi valley, the very rapid 

recharge in Zone 1 should be reflected in their annual allocations. Zone 1 is uniquely 

characterised by a highly porous alluvial aquifer system surrounded by hills resulting in very 

rapid aquifer recharge: “recharge happens very quickly in this zone”.203 In support of this, the 

irrigators pointed to a visibly flowing Quirindi Creek, with its highly porous gravel base, as 

tangible evidence of a full aquifer (in effect, they argue that the creek is the top of the aquifer).  

Putting the technical merits of their argument to one side, the irrigators believe they were 

given a firm undertaking by NOW to seriously consider their proposal to put seasonally variable 

targets into effect: “they said they would look at it”.204 In contrast, the NOW claims that no such 

undertaking was given, nor did they receive any written proposals to that effect from the 

irrigators. These different interpretations emerged from a decision-making and consultation 

process that saw significant mistrust and disconnection between NOW and the irrigators. One 

irrigator was of the view that “the [proposal] fell over because farmers were not respected by 

NOW, and were not trusted to manage the groundwater”.205 Whilst not agreeing with the 

irrigators interpretation of events, even NOW acknowledged that shortcomings in the consultation 
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process for Zone 1 irrigators (discussed further below) had contributed to these fundamental 

divisions.  

A third area of contention related to another key feature of Zone 1, namely the inclusion of a 

township, Quirindi, in the Zone’s water allocation process. In particular, there was a need to 

accommodate town water consumption (which is dependent on the same groundwater aquifer) 

within the overall Zone allocation. Inevitably, town water supply accords a higher priority than 

that of irrigators. Competing demands for groundwater generated considerable tension between 

the township and irrigators during the consultation process. As one irrigator described it “we 

don’t get any support from the town”.206 This was exacerbated by the decision to allocate 

approximately 80% of the overall sustainable diversion limit to Quirindi, even though this was 

estimated to be substantially greater than the historical annual consumption of the town (an 

excess in the order of 700 ML per annum). In a zero sum game, this greatly increased the 

subsequent reductions imposed on irrigators. Consequently, irrigators in Zone 1 have had to 

contend with reductions of 95% (which are amongst the largest in the Murray Darling Basin). The 

local government decided to allow irrigators access to a portion of unused town water supplies at 

a price, which further contributed to the tension (with few water purchases taking place). More 

recently there has been a lessening of tensions with the township agreeing to a permanent 

additional water allocation to irrigators - this is as a consequence of having gained access to 

additional supplies from a dam external to Zone 1. 

The fourth and a fundamental area of contention was the role assumed by the CMA in the 

negotiation process in the lead up to the WSP zone allocations. On all accounts, the process was 

very time consuming but had successfully involved many peak groups and in the later stages 

many farmers. Even so, smaller irrigators and local farmers believe they ultimately had little say 

(let alone an opportunity to contribute to a consensus agreement) in a decision-making process 

that was dominated by large, downstream cotton irrigators and governments. Even NOW 

acknowledged shortcomings in the consultation process for Zone 1 irrigators, particularly in 

earlier stages: “There wasn’t a lot of consultation at local level with irrigators. … I don’t know 

how up to date they were on what was happening and the decisions being made above them. They 

were out of the loop really. Government and peak irrigators were the main groups really 

throughout the entire process”.207  

Even when local farmers were engaged by the CMA in the latter stages of the process, there 

were reportedly significant weaknesses in the CMA’s capacity to facilitate meaningful 
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negotiation. In particular, the CMA was seen as essentially impotent during the consultation 

process, with little tangible improvement, from the perspective of irrigators, in the process or 

final allocations. Interestingly, on this view at least, there appears to be a degree of confluence 

between irrigators and the NOW, with one irrigator noting, for example, that “CMA stands for 

couldn’t manage anything”208 and the NOW stating “The CMAs were brought in to make it 

independent looking. The department was blamed for a lot of what happened (the method of 

reduction – who was to take the cuts, would it be everyone equal or would it be less entitlement 

reduction for active users). So by leaving the department out, it did result in better consultation in 

some places, but in others it didn’t”.209  

In their defence, the CMA argued they were placed in a no-win situation: “If you compare it to 

the regional planning process, well obviously that process was much more consultative. It was a 

much broader process, but the issue you are dealing with is easier to sell, you are not looking at 

balance sheet losses you know like in WSP. Everybody knew there were real losses to come so 

consultation was always going to be less democratic because the outcome was already a 

given”.210  

The fifth area of contention related to the technical information used by governments. 

Certainly the matters being decided, such as water allocations and impacts on specific areas and 

people, were understandably technical. As one respondent put it “I guess by its nature, 

complicated was necessary”.211 However according to the respondents, this complexity (and an 

associated lack of support and assistance) effectively precluded many local irrigators (who lacked 

high level science or technical capacities) from understanding and accordingly inputting into the 

decision-making process. As one government respondent explained: 

Another issue was the complexity of the model – because of this complexity, some 

irrigators never really got it…You know you will always have people at one end of the 

room who are switched on, and then you will have others who enjoy farming but not 

following up issues and reading things. In hindsight some of the presentations could 

have been simpler. 212 

Sixth, and finally, the irrigators unanimously considered the compensation payments under the 

ASGE scheme to be woefully inadequate (these payments were in the order of $80,000 to 

$100,000 per farm, which, they argue, is vastly outweighed by the undermining of the future 

productive capacity of their farms). 
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In summary, the above perceptions have conspired to produce an enduring legacy of mistrust 

and resentment on the part of irrigators towards NOW in particular, and to a lesser extent, the 

CMA, local government and other actors.213 As a result, it is difficult not to question the degree of 

participatory decision-making achieved when the major affected group views the consultation 

process, and its outcomes, as fundamentally flawed.  

  

DISCUSSION AND CONCLUSIONS 

This article has examined the NEG aspiration of participatory decision-making. As an 

empirical project, this article has provided a series of “snapshots” of various innovative NEG 

decision-making processes over a limited period of time. Even in the short period since the 

fieldwork was completed, events have moved on and changes have been made by policy makers 

and agencies in the way these programs operate.214 The value of empirical studies such as these 

however lie not in understanding the specifics of individual programs – which almost invariably 

shift over time – but rather in identifying the wider lessons that can be taken from them. Indeed, 

as indicated earlier, participatory decision-making is an under-researched but important issue for 

a new wave of environmental governance initiatives. 

The above analysis revealed that governments and agencies often stymied opportunities for 

those who participated (and even those who were consulted) to input into decisions. Of course, 

such complaints about supposedly participatory processes are hardly new in environmental law 

and governance.215 However what the findings suggest is that claims about NEG going 

substantially beyond previous forms of community involvement to deepen democracy are over 

inflated. Despite embracing bold visions of more empowered and participatory processes, 

governments and agencies in all three of the programs continued to dominate decision-making. 

Even more worrying is the fact that these ostensibly participatory processes can be 

counterproductive to a thriving democracy – producing negativity, distrust and demoralised 

stakeholders and citizens.216 Such was the case for WSP, where the level of disenchantment 

amongst irrigators has led them to effectively abandon ongoing consultations with the 

government.  

However, it does not necessarily follow that the three programs were undemocratic in their 

processes, entirely lacking in significant participation, or wholly subject to the whim of the most 
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powerful.217  In particular, there were examples of successful negotiation processes that allowed 

parties to share ideas, develop mutual agendas and produce effective plans in regard to a range of 

environmental and natural resource problems.218 Arguably, this was less so in the case of WSP, 

where irrigators remained fundamentally dissatisfied with the process that was followed. Not 

surprisingly, “the failure to consult appropriately has further damaged an already strained 

relationship between licence holders and the government”.219 

It is also important to note that participatory criteria are normative ideals that may never be 

fully realised in practice. As such, attention should focus on how far short of the ideal various 

approaches were, and why this was the case, rather than their failure to meet the ideal per se. In 

this context, the findings raise questions about how far the mechanisms and conditions for 

enhancing meaningful participatory decision-making might be reshaped so as to further 

contribute to achieving the democratic aspirations of NEG. Some suggestions for “reshaping” 

these conditions are outlined below. 

All three cases found evidence to suggest that governmental agencies may intentionally or 

inadvertently dominate decision-making processes. It is important to remember that the above 

findings revealed examples of more than the state simply enforcing “regulatory bottom lines”. 

Rather, community expectations of increased power and influence were largely unmet due to 

imbalances in skills and capacities and/or agencies’ opportunities to control decision-making 

afforded by the legal framework.220 How far governments are willing or even capable of 

assuming the supportive and empowering role expected of them by collaborative experiments is 

an open and pressing question.221  

One particular problem appears to exist at the level of agency officials. In both the NEIP and 

regional NRM case studies, officials in government agencies which have previously taken on a 

direct regulatory or other hierarchical role, were often resistant to, or at the very least, found it 

difficult to change their practices so as to support deliberative processes and horizontal structures 

of decision-making. And in the case of the WSP case study, government officials rejected 

outright irrigators overtures for an alternative groundwater management approach to be 

considered. Many state agencies were established and operated for many years within a context in 

which they saw themselves as monopolising governance. The case studies suggested that forms of 

NEG present those agencies with significant challenges.  
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In both NEIP and RNRM the shift from “old” to “new” mentalities proved problematic with 

the result that a vision of empowerment, facilitation and open engagement has fallen short at the 

implementation stage. Notwithstanding the broad ambitions of those who conceived it, the 

legislation and policy which ultimately brought NEIP and RNRM into being was clearly drafted 

by administrative officials who appear to have been substantially embedded in “old governance” 

mentalities, and sought to harness civil society partners largely on those bureaucrats own terms 

and subject to the government’s whim. Certainly in the present study, power was at times 

exercised by agencies and governments to undermine genuine input of non-governmental 

stakeholders in decision-making and ensure limited extra commitments.222 This was common 

where government had a veto power over decisions. 

In the case of the WSP, it was evident that the relevant government agency was deeply 

reluctant to engage in new modes of participatory democracy, despite engaging in lengthy 

consultation processes. Returning to the policy intentions of participatory decision-making 

processes outlined above illuminates the extent to which the WSP consultations, arguably the 

least successful of the three case programs, fell short of the ideal. These intentions were: (i) 

enhance effectiveness by fostering greater disclosure of information and allowing alternative 

solutions to be considered more deeply – demonstrably not achieved with a failure by NOW to 

seriously consider alternatives of top down market based groundwater allocations;  (ii) foster the 

political development of individuals through their engagement in governance – again, the 

opportunities for meaningful participation by irrigators in groundwater governance appeared 

minimal at best, nor have the CMA engaged in this process either; (iii) enhance autonomy by 

focusing on participation in determining the structure of law – the parameters of the legal 

arrangements were established and controlled tightly by government agencies, the only exception 

being a greater application of history of use over across the board reductions; and (iv) improve 

equity by allowing marginalised citizens or groups to participate more directly in decisions that 

affect their lives – from the perspective of irrigators, the reverse has happened, with the 

consultation process increasing the marginalisation of irrigators, at the same time as increasing 

mistrust and ill-feelings. 

Evidence from new governance experiments elsewhere suggests that these conclusions from 

the programs are not atypical. On the contrary, the broader literature on collaborative 

environmental partnerships suggests that they frequently fail to live up to their promise to 
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“work”, because in implementation and design, actors and arrangements hang onto conventional 

ideas of state governance, frustrating a fundamental shift to “real” environmental partnerships.223  

Similarly, although the US Endangered Species Act’s Habitat Conservation Plan program is 

sometimes viewed as a successful example of new governance experimentation, recent studies 

have shown how this regulatory experiment is also failing. Again, this failure is attributed to the 

agency charged with administering HCPs having never taken its participatory goals seriously, 

largely because of its legal design and resistance at the level of “on ground” agents.224 

Of course, agencies are often endowed with control and veto powers for vital accountability 

purposes. However from the perspective of this article, alternative institutional designs and 

mechanisms for ensuring the necessary degree of accountability may be needed if government is 

to be disabused of the notion that it simply knows best (as in RNRM and WSP) or to otherwise 

avoid tendencies for it to indirectly exploit its “trump card” (as in NEIP) and thus allow non 

governmental actors to achieve more meaningful input into decision-making.225  

The experiences of the cases collectively suggest that as NEG continues its transition from 

experimentation to consolidation, it will be fundamentally important to develop new legal designs 

and institutional mechanisms to ensure that administrative agencies become effective overseers 

and facilitators of participatory decision-making. Agencies are better equipped to deliver new 

governance when there is clarity as to what is required of them. 

Accordingly, there is a need for legislation and guidelines to include more specific 

requirements regarding the structuring of NEG experiments. There is particular value in 

specifying with greater precision matters such as how non-government stakeholders should be 

involved in public decision-making and what they should be consulted about.226 Doing so can 

provide greater certainty and demonstrate a government’s commitment to informing and 

involving the community. 227 Further, it means that basic community engagement standards are 

hard to ignore (e.g. due to political pressure) thus contributing to good governance. As we saw in 

WSP, the removal of such provisions via the amended Minister’s Plans process produced less 

than effective participation and high levels of community resentment.228  

The challenge of course will be to provide necessary legislative structure without seeking to 

micro-manage the precise means by which outcomes are to be achieved at the local level. Overly 
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prescriptive and rigid requirements are not helpful in adapting to different circumstances and 

needs.229 

The findings also suggest the importance of designing other mechanisms canvassed in the 

literature to enhance the meaningful input of non-governmental stakeholders. For example, 

provision of education and training in deliberation and problem solving may improve both 

government and non-government actors’ adherence to ideals of negotiation.230 Funding and 

technical support may also play an important role in mitigating the over-influence of government 

officers.231 As the experience of “civic environmentalism” in the United States also suggests, 

opportunities for non-governmental actors to input into decision-making may be more likely to 

arise under conditions where decision-making is centred around a more “independent” person 

who represents no particular substantive interest (as opposed to a local government sponsor 

whose stake in the issues that were being dealt with led them to dominate NEIP decision-

making).232  

Beyond these recommendations, the findings also have relevance for broad theory and 

understandings about the modern administrative state. Many authors have suggested that NEG 

participatory processes increasingly blur the traditional line between the state and civil society.233 

In particular, the state no longer is the exclusive actor, top down command is no longer the only 

means of achieving action, nor indeed is decision-making any longer entirely centralised. What 

then to make of this shift? Is it a "withering away” – public administrative bodies becoming one 

of many actors involved in governance but no longer privileged in terms of power and 

influence?234 Or does the state retain certain unique roles and if so what are they? These questions 

will be explored below, while cautioning that the answers are necessarily provisional, given the 

limitations of the article’s case-study approach. 

There was little evidence that the shift evident in NEG “threatens” the authority of the state, 

“hollows it out”235 or amounts to effective deregulation.236  Rather the state has remained “strong” 

and continues to play two unique roles.  
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First, agencies and policymakers played a central role in steering and setting overarching 

frameworks, albeit to varying degrees of specificity, that defined the nature of participation and 

negotiation.  

The second role performed by the state involved providing public accountability and 

compliance across the cases, having “the final say” over decisions. As we saw in the NEIP, 

RNRM and WSP programs, it was in this second role that the state most visibly flexed its 

muscles. Of course, it is possible that the state will not always be “strong” enough in other areas 

of NEG (which were not considered in detail in this article). For example, as others have argued, 

the state will often provide insufficient resources to NEG, which inturn stymies environmental 

achievements.237  

Even so, the above understanding of the state generally confirms the implicit or explicit claims 

in many NEG theories that the state remains “active” in new governance. 238 However, in a rush to 

embrace more participatory approaches, what many of these theories – particularly the more 

normative and idealised treatments such as strands of experimentalism,239 collaborative 

governance240 and others241 – have overlooked is that an “active” state can very often be a 

“controlling” state.  

In broad terms, the above theories often have an implicit assumption or idealised hope that the 

state will work to support new governance and achieve a more participatory approach to problem 

solving by devolving both decision-making power and responsibility for implementation. Yet as 

the article demonstrated, despite rhetoric of devolved responsibility and participatory decision-

making, the state has often denied power and limited autonomy, effectively undermining NEG’s 

participatory aspirations. 

Given this, the above NEG theories may be better served if they were able to merge an 

understanding of the importance of not de-responsibilising the state, with an understanding of the 

threat of “state” power, 242 particularly given that wider trends in governance have often been 

revealed to involve participatory, deliberative and community empowerment in name only. 

To conclude, this article has identified and elaborated the challenges that new governance 

experiments confront in pursuing the ideal of participatory decision-making. Necessarily, these 

conclusions are limited to the extent the findings focused on certain programs. While the 

comparative analysis of multiple programs has allowed this article to reflect on a significant 
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variance in collaborative designs and contexts, research into other manifestations and experiments 

is still vital to test and confirm what the findings and implications drawn here hold for other 

collaborative institutions and contexts. The article also has not looked at the difficult issue of who 

is represented in NEG nor how this impacts on decision-making.243 This area deserves high 

attention, with particular focus given to the representation of environmental interest groups who 

can often be underrepresented in NEG.244 

Ultimately, the insights offered here may serve to move normative debate forward on the issue 

of participatory decision-making. In particular both policy designers and scholars may now have 

a clearer picture not only of the limits and difficulties associated with participatory decision-

making in environmental governance, but also of the circumstances in which participatory 

approaches can better be pursued in the future.  
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